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When I
grow up,
I want to be
as funny as
you think
you are.

BACKGROUND
• Social media has revolutionized how individuals interact with each
other. Social media has also revolutionized how cities, elected
officials and municipal officials interact with constituents. Social
media is often used as a tool to communicate with the public.
• In 2005 a mere 7% of American adults used social media sites.
As of 2018, 68% of American adults are Facebook users. This
has only increased. Young adults (age 18-29) are the most likely
to use social media (greater than 88%). 37% of those 65 and
older use social media in 2019 compared to just 2% in 2005.

BACKGROUND
• Both the technology and law regarding social media is new and
evolving.
• Courts are beginning to consider social media platforms as the
“modern public square” noting that these platforms afford users
the opportunity to petition our elected representatives and engage
with them in a direct manner.

1ST AMENDMENT
ANALYSIS
Courts recognize three types of
government forums:
1. Traditional public
forum.
2. Government designated or
limited public forum.
3. Nonpublic forums.

#1

A designated public forum is a forum
like a city council chamber that has
been created or opened for use by the
public as a place for expressive
activity. Perry Education Assoc. v. Perry
Local Educators Assoc., 460 U.S. 37
(1983). The policies or practices of a
governmental entity will be looked at
to determine if the entity intended to
designate a place not traditionally
opened to assembly as a public forum.
Cornelius v. NAACP Legal Defense &
Educational Fund, Inc., 473 U.S. 788
(1985).

#2

Traditional public forums are public
areas like streets or parks which have
“immemorially been held in trust for
the use of the public and, time out of
mind, have been used for purposes of
assembly, communicating thoughts
between citizens, and discussing public
questions. Hague v. Commission for
Industrial Organization, 307 U.S. 496
(1939).

#3

A nonpublic forum is a public property that
is not by tradition or designation a forum for
public communication, like a jail or airport
terminal.

All forums preclude viewpoint discrimination.
Davison v. Loudon County Board of Supervisors et al,
No. 1:2016cv00932 – Document 132 (E.D. Va.2017)

DELETION OF SOCIAL MEDIA POSTS
• The first lawsuit involving the deletion of a Facebook
comment was in 2012 in Hawaii. The lawsuit claimed
that the Honolulu Police Department violated a
citizen’s First Amendment rights by deleting his
Facebook comments from the Department’s Facebook
page. The plaintiff argued that because the city
created and designated the Facebook page as the
Police Department’s “official” Facebook page, the
page became a traditional public forum. As such,
the plaintiff argued that by deleting his comments
the city was engaged in unconstitutional censorship.

DELETION OF SOCIAL MEDIA POSTS
• In Quick v. City of Beach Grove, the Beach
Grove Police Department blocked two
individuals from placing any comments on the
Department’s Facebook page.
The citizen
commented on what they believed was
inaccurate reporting of crime statistics. Initially
the comments were removed, however, the
Department then blocked them from posting
any future comments.

DELETION OF SOCIAL MEDIA POSTS
• In Packingham v. North Carolina, 137 S.Ct. 1730 (2017), Justice Kennedy of the
United States Supreme Court wrote that Facebook provided a forum to debate
religion and politics as well as post vacation photos. The court concluded that
Facebook was a principle source for knowing current events, checking ads for
employment, speaking and listening in the public modern square, and otherwise
exploring the vast realms of human thought and knowledge. Going even further,
the opinion stated:
These web sites can provide perhaps the most powerful mechanisms
available to a private citizen to make his or her voice heard. They allow a
person with an internet connection to become a town crier with a voice that
resonates further than it could from any soap box. Quoting from Marino v.
American Civil Liberties Union, 21 U.S. 844 (1997).

DAVISON V. RANDALL, 912 F.3D 666 (4 TH CIR. 2019)
• Phyllis Randall, chair of the Loudoun County Board of Supervisors banned Brian Davison from
posting on the “Chair Phyllis J. Randall” Facebook page she administered. In her Chair’s
Facebook page she designated it as a “governmental official” page.
• She used the Facebook page to notify the public about board meetings, subjects to be discussed
during the board meetings, issues relating to significant public policy and public safety, and to
communicate with constituents regarding things such as street maintenance, street plowing, etc.
• The majority of the posts placed by Randall addressed her official responsibilities on the Board.
There were a few random postings regarding unrelated topics. The public often times “liked” her
posts or would otherwise state comments about specific constituent issues.
• Davison, an outspoken resident of Loudoun County, repeatedly expressed concern about public
matters, some involving the school board, others involving the Board of Supervisors. Davison
posted a message on Randall’s government Facebook page suggesting that she follow the
Freedom of Information Act and the Open Records Law.

DAVISON V. RANDALL, 912 F.3D 666 (4 TH CIR. 2019)
• Davison also posted “accusations” regarding school board members and potential
conflicts of interest relating to municipal financial transactions suggesting that
kickbacks were involved. Randall deleted the whole post, including her original post
regarding the town hall meeting at which the topics were discussed. Randall also
banned Davison from posting on her page.
• Randall argued in response to Davison’s suit that her Facebook page was not a public
forum and that she was free to ban Davison from her page.
• The trial court rendered a decision awarding judgment in Davison’s favor finding that
the action by Randall violated Davison’s First Amendment rights.

DAVISON V. RANDALL, 912 F.3D 666 (4 TH CIR. 2019)
• The court found that Randall created her Facebook page to further her
duties as a municipal official and that, as a result, her act to ban Davison
was an act under color of state law.
• The court further held that governmental entities are “strictly limited” in
their ability to regulate private speech in a public fora including
traditional public forums and limited public forums.

GOVERNMENT OFFICIALS USE OF PERSONAL SOCIAL MEDIA ACCOUNTS

• Local government officials often use
their personal social media accounts
to engage with citizens. Officials
should be aware that the use of such
sites, even though believed to be their
own personal site, may add a legal
obligation to be treated as a public
forum.

KNIGHT FIRST AMENDMENT INSTITUTE V. DONALD TRUMP
• In Knight First Amendment Institute v. Donald
Trump, the court was asked to determine
whether a public official may, consistent
with the First Amendment, “block” a person
from his personal Twitter account in
response to the political views that the
person has expressed. In this case, the
social media being used was the Twitter
platform.

• The regulation of communication in a
traditional public forum is allowed
only if it is narrowly drawn to achieve
a compelling state interest.

• The use of a personal social media
account would not invoke the First
Amendment if it is truly used for
personal purposes; does not involve
their elected office or position; and is
not used to exercise the authority of
that position.

SOCIAL MEDIA CONSIDERATIONS
• Does the page or title include an official title?
• Is it categorized that as a governmental official?
• Does the contact information include official government email address, mailing address,
telephone number?
• Does the page include the official web address of the government?
• Are posts expressly addressed to constituents or residents?
• Has it been used to post information from the government?
• Has it been used to engage in a back and forth constituent conversation?
• Is the Facebook page consistently or predominantly used to discuss matters related to the
government?

BEST PRACTICES FOR INDIVIDUAL GOVERNMENT OFFICIALS

If you use your personal social media account for official
business, you will not be able to do what you can do with a
purely personal account. I.e., don’t use your personal social
media account as an extension of your office.

BEST PRACTICES FOR INDIVIDUAL GOVERNMENT OFFICIALS

• Settings should be set to “private” not public.
• Include a statement that the account is a private
account.
• Do not use any official title or identify the
account as belonging to a city official.
• Do not categorize the page as any type of
government account or publication.
• Do not use it to announce or describe city
policies; to promote a legislative agenda; or to
announce any matters related to official city
business; or to announce any matters relating to
campaigns or elections for municipal positions.

• Do not include any personal contact information
that has a city’s official email address, mailing
address or phone number.
• Use only a personal email address.
• Do not use it to solicit constituent or resident
feedback.
• Don’t link your private accounts from an official
city account.
• Don’t use city devices to maintain your private
accounts.
• Establish procedures for when your city will
establish or use social media before the social
media account is created.

BEST PRACTICES FOR PUBLIC ACCOUNTS

• Understand that you may not engage in blocking users, except under
limited circumstances.
• May only be able to restrict the scope of the topic by using
reasonable time, manner and place restorations.
• Blocking users for disagreeing with government officials is viewpoint
discrimination.

BEST PRACTICES FOR PUBLIC ACCOUNTS
• May be able to delete:
• obscene or pornographic material
• threats of personal violence or harm
• copyright or trademark violations
• violations of any local, state or federal laws
• spam, or including links to other sites not relevant
• content that implies, promotes or encourages illegal activity
• content that is not public information under law
• defamatory statements
• personal identifying information or sensitive personal information.
• information that can reasonably compromise public safety.
• advertises or promotes a commercial product or service or any entity or individual.
• promotes or endorses political campaigns or candidates.
• malware, viruses or security threats to the city network

OPEN MEETINGS

OPEN MEETINGS

• Social media may create an opportunity for government officials to violate the North
Dakota open meetings law.
• Walking quorums constitute a meeting.
• Reply to all may constitute a meeting.
• Meetings may occur through social media exchanges.
• Government business must be held in the open and the public must be notified about
meetings ahead of time.
• You cannot have a quorum of elected officials talking about government business.
• A quorum of city council members discussing a city issue on social media can be a
meeting

IS TEXTING BY A COUNCIL MEMBER
DURING A MEETING AN OPEN MEETING
VIOLATION?
• Members of city councils and other public bodies are routinely observed as
texting, tweeting, emailing, posting, etc. during the course of their meeting using
private or publicly issued electronic devices. The intent is often to communicate
with other officials, with individuals or groups attending the meeting, or with
individuals or groups not attending the meeting.
• Is this more than just rude? Does it violate the open meetings law? Does it violate
the open records law? As long as the number of members communicating with
each other does not arise to a majority of the body, a quorum, it is not illegal?
• A council member tweets that the mayor should stop whining.
• A member of the audience texts a council member about his belief as to what the
council should do regarding a matter currently under discussion.
• A majority of the members of the council are texting where to go for beers after
the meeting.
• A council member emails another council member suggesting that she make a
motion to table the matter currently under discussion.

IS TEXTING BY A COUNCIL MEMBER DURING A MEETING AN OPEN
MEETING VIOLATION?

• A member of the council texts a citizen in the audience telling her to have the
group stand up with their signs protesting the city council’s action under discussion.
• Three members of a five member council are emailing back and forth about the
issue currently being discussed.
• A citizen in the audience emails a member of the council with information about a
developer whose permit application is being discussed.

IS TEXTING BY A COUNCIL MEMBER DURING A MEETING AN OPEN
MEETING VIOLATION?
• A majority of the elected body cannot conduct business in secret, even during a
meeting that has been properly noticed and is otherwise open to the public.
• The law does not prohibit an individual member of the council from consulting with a
member of the audience or even whispering to another board member. Whether
communications are electronic or in person, the right of access under the open
meetings law is to actions of a majority of the board, communicating simultaneously
about public business.
• Even “secret” electronic communications that may be permissible during a meeting
under the open meetings law may constitute a public record subject to public access
under the open records law. Any record made or received in the transaction of
public business is likely to public access under the North Dakota open records law.

SOCIAL MEDIA AND PUBLIC RECORDS
• Government records are presumed to be available
to the public. Social media postings may be public
records whether on a public or private social media
site.
• Elected official communication is a public record
regardless of the format.
• Public records must be made available to the public
upon request. This includes social media postings.

DEFINITION OF RECORD?
• Record includes all recorded information regardless of physical form (e.g., paper,
email, computer file, photograph, audio tape, recording, video, text messages, social
media posts, etc.) that has a connection with how public funds are spent or with the
public entity’s performance of its governmental functions or its public business,
regardless of format or location.
• The definition of a record includes such record in the possession of a public entity, a
public employee, or other public official regardless of whether it is stored at home, on a
private computer, or sent or received from a personal email address. It also includes
text messages regardless of whether the text message was sent or received by using a
personal or private cell phone.

IS IT A RECORD?
• Did you create the record or receive the information for use for conducting
city business?
• Did you respond or take action based upon the record?
• Does the information relate to city policies, decisions, procedures, operations,
admissions, programs, projects or activities?
• A meeting includes participation by phone or other electronic communication
and includes participation at the same time or in a series of individual
contacts such as emails or text messages.
• The North Dakota open meetings law is construed liberally in favor of the
public’s access to information. Any doubt as to whether a gathering is a
meeting will likely be resolved by concluding it was and applying the open
meetings law.
• Be extremely cautious with the “reply all” function when responding to
information received by email or other electronic means.

OPEN RECORDS

• Electronic communication created, transmitted, received or maintained on any device
may be a government record if the communication is in connection with the transaction
of official business. This may include email, internet posting, text messages, instant
messages, and other electronic communication.
• If the electronic transmission pertains to official business of the municipality, is created
by, transmitted to, received by, or maintained by an officer or employee of a
municipality in their official capacity or a person performing official business on behalf
of the entity, such communication will likely constitute a public record.

COMMON SENSE
• Once you press send or post you can’t take it back.
• What happens on the internet, stays on the internet.
• Think twice before you hit reply all.
• Think twice about what you re-Tweet, like or share.
• Be cautious before deleting any comments.
• Avoid content discrimination.

MAY SOCIAL MEDIA PLATFORMS CENSOR POSTS
• The First Amendment applies to governmental action. To date, social
media platforms such as Facebook, You Tube, Google, Twitter and
Instagram have been allowed to block, suspend or remove postings.
• The First Amendment limits “state action” and not individual invasion of
individual rights. In other words, the Constitution and the Bill of Rights
limit the action of governmental actors in this case, not private actors.
See Nyabwa v. Facebook, No. 2:17-CV-24, 2018 WL 585467 (S.D.
Tex. Jan. 26, 2018). However, there have been occasions when the
U.S. Supreme Court has stretched the state action doctrine such as in
Marsh v. Alabama, 1946, when a private company in town was
subjected to First Amendment principles even though it was technically
a privately owned town. Nevertheless, courts have been reluctant to
expand the exceptions to the state action doctrine.

CONCLUSION

• Social media can be a blessing or a curse.
• Social media usage will continue to increase and public entities and public officials must utilize social media tools to
meaningfully engage with citizens without violating the law.
• The core First Amendment principle is that individuals have the right to criticize government officials. In a U.S. Supreme
Court decision, New York Times v. Sullivan (1964) Justice William Brennan wrote that there is a “profound national
commitment that debate on public issues should be uninhibited, robust, wide open, and that it may well include
vehement, caustic, and sometimes unpleasantly sharp attacks on government and public officials.”
• In Knight First Amendment Institute for Columbia University v. Trump, the court determined that Donald Trump violated
the plaintiff’s First Amendment rights by engaging in impermissible viewpoint discrimination when he blocked comments
on his Twitter account. He was attempting to prevent criticism in his role as President. Because Twitter was determined
to be a designated public forum, even the President could not discriminate against speakers because of their view
points. As a result of the decision, when government officials use even nongovernmental entities like Twitter to
comment on policy and legislation, the First Amendment comes into play.law.

